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ABSTRACT

This paper and the accompanying presentation are designed to provide a brief outline of the broad range of issues that arise involving the intersection of religion and public schools. These issues (in no particular order of importance) include intelligent design, teaching the Bible as an academic subject, dealing with teachers who introduce religious views in the classroom, school policies regarding religious attire for students and teachers, religious clubs who request equal access for meetings on school property, celebrating religious holidays with art and music, student religious speech (including speech that is viewed by others as hate speech), religious objections to sex education, the constitutionality of the words “under God” in the Pledge of Allegiance, accommodating student prayers needs (especially of increasingly vocal and assertive Muslim students), providing release time for religious instruction during the school day, immunization policies (including controversy surrounding the HPV vaccine), and the Constitutionality of vouchers that provide public funds to students who want to attend religious schools.

We do not have space to go into detail about any of these topics here, and anticipate only being able to discuss about a half dozen of them during our presentation. We will base our discussion on a survey of the issues of greatest interest to participants in the session. We will provide a list of topics, invite suggestions for other issues that you may be dealing with in your own schools and communities, and discuss the state of the law regarding the proper boundaries of religion in public schools.[footnoteRef:2]  [2:  Nothing in these materials should be construed as legal advice. As we note, there are significant differences between jurisdictions, and we encourage you to consult legal counsel in the particular jurisdiction at issue when issues arise. ] 


We will also emphasize the importance of thinking not only about avoiding legal liability but also finding creative non-juriscentric solutions to many of the problems that arise, and strategies for creating communities in which we will all – members of a local religious majority, religious minorities, and nonbelievers – want to live.

We believe that in this area, all of us can benefit from reminding ourselves and each other that every one of us – believers, non-believers, and barely believers – belongs to a religious minority. This is true both in the United States, and even more so in our ever-shrinking world.  As a general rule, remembering this, and thinking about how our policies and practices are perceived and felt by those in the minority, will provide good prudential guidance in thinking about issues involving religion in public schools. When we are in a temporary or local majorities, this truth is easy to forget and especially important to remember.

THE FREE EXERCISE CLAUSE

[bookmark: _Ref221330657]Beginning in the 1940’s, governmental burdens on the free exercise of religion could generally be justified only if such limitations served a compelling governmental interest and were the least restrictive means of achieving that interest.[footnoteRef:3] In 1990, the Supreme Court changed course, holding that in some cases governmental policies and laws that burden religion are permissible if they are not specifically targeted at religion, and if they are general and neutral.[footnoteRef:4]  Congress responded by reasserting the compelling state interest test in the Religious Freedom Restoration Act[footnoteRef:5], but the Supreme Court struck down RFRA as unconstitutional, at least as it applied to the states.[footnoteRef:6] A number of state courts have responded by interpreting their state constitutions as affording religious freedom a higher degree of protection than under the federal Constitution,[footnoteRef:7] and other state legislatures have enacted state Religious Freedom Restoration Acts,[footnoteRef:8] which apply a compelling state interest test under state law. The Federal government’s actions are still governed RFRA’s heightened scrutiny of compelling state interest.[footnoteRef:9] The compelling state interest test has also been enacted by federal statute in some more narrowly defined areas of the law, such as institutionalized persons and land use and zoning.[footnoteRef:10] Schools may believe that if their policies that burden religious freedom are general and neutral they will survive Free Exercise scrutiny, but they may be subject to higher standards under state or local law. [3:  Cantwell v. Connecticut, 310 U.S. 296 (1940); Sherbert v. Verner, 374 U.S. 398; Wisconsin v. Yoder, 406 U.S. 205 (1972).]  [4:  Employment Division v. Smith, 494 U.S. 872 (1990).]  [5:  Religious Freedom Restoration Act of 2000 (42 U.S.C.A. §§ 2000bb et seq.).]  [6:  City of Boerne v. Flores, 521 U.S. 507 (1997) (holding that RFRA exceeded Congress’ remedial powers under the Fourteenth Amendment.)]  [7:  These states include Wisconsin, Vermont, Alaska, Massachusetts, Washington, Minnesota. See Karl A. Menninger, II, J.D., Interference With the Right to Free Exercise of Religion, 63 Am. Jur. Proof of Facts 3d 195 at §4.]  [8:  These states include Connecticut, Florida, Idaho, Illinois, New Mexico, Oklahoma, South Carolina, Texas, and Rhode Island.  In addition, Alabama amended its constitution to incorporate the provisions of RFRA. See Menninger, supra note 6, at §4.]  [9:  Gonzales v. O Centro Espirita Beneficente Uniao Do Vegetal, 126 S. Ct. 1211 (2006) (applying RFRA to the actions of the federal government without questioning its constitutionality).]  [10:  Religious Land Use and Institutionalized Persons Act of 2000 (42 USCA §§ 2000cc et seq.). ] 


THE ESTABLISHMENT CLAUSE

The Establishment Clause has undergone a similar journey of changes in interpretation. In the 1970’s, the courts usually applied the Lemon test, which asked whether a state policy or law had the primary purpose of advancing religion, the primary effect of advancing religion, or whether it created an excessive entanglement between church and state.[footnoteRef:11] The Lemon test was used by courts in the 1970’s and 1980’s to generate mostly separationist outcomes in cases involving religion in the public schools. More recently, the Supreme Court has reinterpreted and in some cases stepped back from applying the Lemon test, instead focusing on concepts such as endorsement and neutrality.[footnoteRef:12] As a result, there is often some uncertainty about which doctrinal tests will be applied by the courts. But there is a large quantity of case law in this area, and it is usually possible to find fairly recent and clear guidance on most issues. [11:  Lemon v. Kurtzman, 403 U.S. 602 (1971).]  [12:  Marsh v. Chambers, 463 U.S. 783 (1983); Lynch v. Donnelly, 465 U.S. 668 (1984); Agostini v. Felton, 521 U.S. 203 (1997).] 


I.	INTELLIGENT DESIGN

The battles over intelligent design that were raging only a few years ago appear to be on the wane.[footnoteRef:13] Nevertheless, issues involving intelligent design are likely to appear as new variations of the old debate about prohibiting the teaching of evolution in schools that date back to the Scopes Monkey Trial of the 1920’s. The Supreme Court has not addressed the issue of intelligent design, and it’s most recent case involving evolution and creationism is two decades old. In the leading recent case in this area, Kitzmiller v. Dover Area School District, a federal district court held that a school district’s policy of teaching intelligent design violated the Establishment Clause.[footnoteRef:14] Kitzmiller involved an exhaustive six week trial, and the court concluded that intelligent design is a religious concept, and thus the Establishment Clause bars teaching it in public schools, even if the instruction is limited to a brief statement read by a school official. Relying on the Kitzmiller opinion, a teacher who is asked about intelligent design in class would be well advised to briefly reply that most scientists do not view intelligent design as a scientific concept and the student should discuss this issue with his or her family. [13:  But see Kristi Bowman, An Empirical Study of Evolution, Creationism, and Intelligent Design Instruction in Public Schools, 36 Ed. L. Rep. 301 (2007)(reporting on a 2006 survey indicating that out of approximately 600 recent public high school graduates nationwide, approximately 20% of respondents in the Northeast, South, Midwest, and West all reported that intelligent design was taught in their high schools, although significantly fewer of the respondents reported that it was taught as a credible scientific theory (Northeast and Midwest, 6%; West, 4%, and South, 11%).]  [14:  Kitzmiller v. Dover Area Sch. Dist., 400 F. Supp. 2d 707 (M.D. Pa. 2005).] 


 School districts have also lost cases in which school policies required disclaimers before teaching evolution or stickers on textbooks that describe evolution as a theory and encouraging critical thinking.[footnoteRef:15] The primary battlegrounds at the moment appear to be conflicts between state standards (which tend to be more secular) and local school boards (which sometimes will assert a stronger religious point of view). Schools may want to consider adopting policies to exempt students who oppose learning about evolution on religious grounds from relevant portions of biology, although existing case law indicates that such action is not required if the objection involves a core curricular class. Future litigation may involve more plaintiffs who are teachers (rather than students) raising academic freedom-based claims. While elementary and secondary teachers have limited academic freedom rights, the extent of those rights is quite limited, and schools can expect teachers to adhere to approved curriculum. [15:  See e.g, Tangipahoa Parish Bd. Of Educ. V. Freiler, 530 U.S. 1251 (2000); Freiler v. Tangipahoa Parish Bd. Of Educ., 185 F.3d 337 (5th Cir. 1999); Selman v. Cobb County School Dist., 449 F.3d 1320 (11th Cir. 2006).] 


II.	TEACHING THE BIBLE AS AN ACADEMIC SUBJECT

Over the past decade, the number of schools teaching the Bible as history or literature is on the rise. The general idea here is that the Bible is one of the central texts relating to western civilization, and the school is teaching about religion rather than teaching religion. This apparently small distinction is of enormous importance, and the key to evaluating these programs is how well that distinction is not just recognized but observed. In the past five years, federal courts have held that the Establishment Clause is violated when the Bible is taught as religious truth,[footnoteRef:16] and there is an ongoing stream of news accounts of classes ostensibly about the Bible that turn into Bible classes. A federal district court in Tennessee held in 2006 that there is a First Amendment right to read and discuss the Bible at recess with friends.[footnoteRef:17] The basic governing legal norm continues to be the purpose and effects prongs of the Lemon test, which evaluates courses based upon whether the primary purpose or effect is to advance or endorse religion. School administrators should carefully evaluate where proposed materials are coming from, since there are a variety of groups promoting alternative texts, some of which are more often viewed as being platforms for devotional study. Care should also be given to the identity, affiliations and attitudes of those who teach these classes.  [16:  See Doe v. Porter, 370 F.3d 558 (6th Cir. 2004).]  [17:  See L.W. v. Know County Bd. Of Educ. (E.D. Tenn., 2006).] 


III.	TEACHERS WHO INTRODUCE RELIGIOUS VIEWS IN THE CLASSROOM

In the 1948 case, McCollum v. Board of Education, the Supreme Court held that school boards must prohibit and regulate religious teaching in public schools.[footnoteRef:18] This remains the law today. Courts apply a variety of tests to determine the boundaries of what is permissible, including the endorsement test, indirect coercion, and public forum doctrine. In 2007, the Seventh Circuit held in Mayer v. Monroe County Community School Corp., that teachers do not have a First Amendment right to depart from the curriculum when educating a captive audience of students, to cover topics of their choosing, or to advocate viewpoints.[footnoteRef:19] In another recent case, the distribution of Bibles in an elementary school class was held to violate the Establishment Clause.[footnoteRef:20] Training, common sense, even-handed and consistent administrative enforcement of school policies, and the power of an apology to diffuse mistakes are important principles in this area.  [18:  McCollum v. Board of Education, 333 U.S. 203 (1948).]  [19:  Mayer v. Monroe County Community School Corp., 474 F.3d 477 (7th Cir. 2007).]  [20:  Doe v. Sough Iron R-I School Dist., 2007 WL 655623.] 


IV. 	SCHOOL POLICIES REGARDING RELIGIOUS ATTIRE

Generally, teachers should be permitted to wear simple religious symbols if they are not incompatible with the school’s interest in maintaining a religion-neutral atmosphere. In the 2003 case, Nichol v. ARIN Intermediate Unit 28, a federal district court in Pennsylvania, held that a school district’s policy of prohibiting unobtrusive religious emblems, dress or insignia violated the Free Exercise Clause.[footnoteRef:21] On the other hand, when a school in Connecticut told a teacher wearing a “Jesus 2000” t-shirt to go home or change into other clothes, a federal district court backed up the school.[footnoteRef:22] Internationally, the issue of whether Muslim teachers and students should be permitted to wear headscarves to school has been a controversial issue. In France and Turkey, government policies forbid such religious expressions, on the grounds that girls are coerced into wearing headscarves and the presence of headscarves threatens the secularity and equality that must prevail in schools. The European Court of Human Rights has upheld such prohibitions, but such policies have been the subject of heated criticism and are viewed by many as creating unnecessary hostility towards the state by those for whom such religious expression is important or viewed as being obligatory. In the past few years there have been news reports about Muslim girls asserting a Free Exercise right to wear headscarves in school (and some examples of schools acceding to these requests), and we expect that claims of this type will become more common. [21:  Nichol v. Arin Intermediate Unit 28, 268 F. Supp. 2d 536 (D.W. Pa. 2003).]  [22:  Downing v. West Haven Board of Ed., 162 F. Supp. 2d (D. Conn. 2001).] 


Another area where issues arise is when there is objection on religious grounds for certain types of athletic attire. The appropriate policy here would seem to be to provide neutrally-administered exemptions when possible.

V. 	RELIGIOUS CLUBS

The Supreme Court has made it clear that the basic rule is equal access and a level playing field. If schools allow any student-initiated club to meet when school is not in session, the school must open the door for all groups on an equal basis. The clubs must be voluntary, student-led, and follow school district rules governing such clubs.[footnoteRef:23] If schools permit only curriculum-related groups to use school facilities for meetings, there will be no duty to allow religious clubs, but if a school allows one non-curriculum-related group, it has in essence opened up the forum to all comers. Some states have passed laws requiring parental consent to join any club or that allow school administrators some discretion to reject groups they find objectionable. These rules have sometimes been drafted with the objective of limiting gay-straight alliance clubs. Such policies, although often carefully drafted with Free Exercise issues and doctrines in mind, may be subject to legal challenge. Important trends include controversies over how such clubs may advertise and what happens when club members aggressively proselytize. [23:  The Equal Access Act of 1994, 20 U.S.C. § 4071;  Good News Club v. Milford Central School, 533 U.S. 98 (2001).] 


VI. 	RELIGIOUS SYMBOLS ON SCHOOL PROPERTY

The rules in this area are somewhat unclear. Schools should probably look to the Lemon test, and in particular the purpose prong, as well as the concept of endorsement, for guidance. In many places, an equilibrium of inclusion has been achieved, where religious symbols, such as a crèche or Christmas tree, are combined with secular symbols (such as reindeer and snowman) as well as symbols from other religious traditions (e.g., the Jewish menorah). The Supreme Court’s recent rulings regarding displays of the Ten Commandments on public property did not do much to clarify the issue of the Constitutionality of displays of religious symbols. In one case, the Supreme Court struck down a country courthouse display that included the Ten Commandments; that display had a somewhat complex history that included an initial effort to highlight the Ten Commandments and propound a religious message.[footnoteRef:24] But in a companion case, the Supreme Court allowed a Ten Commandments statute that was displayed on the Texas State Capitol grounds, based in part on its being donated by a civic group and its long history of being uncontroversial.[footnoteRef:25] Both decisions were decided 5-4 and included multiple opinions, with Justice Breyer providing the swing vote in each case. Since these cases were decided, Justice O’Connor, who took a separationist stance in each, has retired. Chief Justice Rehnquist (who sided with accommodation in both cases) is also no longer on the Court. It is not clear how Justice Alito and Chief Justice Roberts will rule on such cases, but there is an equal access case by a minority religious group, the Summum faith, before the Court this year. The claim is that the city must allow a monument displaying the church’s Seven Aphorisms since the park includes a Ten Commandments monument. The Supreme Court will decide this case in the Spring or Summer of 2009, which may give some additional guidance in this area. [24:  McCreary County v. ACLU of Kentucky, 545 U.S. 844 (2005).]  [25:  Van Order v. Perry, 545 U.S. 677 (2005).] 


VII.	CELEBRATING RELIGIOUS HOLIDAYS WITH ART AND MUSIC

The key concepts and guiding principles here are neutrality and non-endorsement. Religious art and music are multilayered and include aesthetic, cultural, historical, as well as religious dimensions. Schools do not need to exclude religious music and art (and some schools have perhaps gone too far in this direction), but care must be taken not to send a message of endorsement. Holiday programs also provide an opportunity to be multicultural and inclusive of different religious and non-religious traditions. Programs that strive for inclusion and diversity should not be objectionable from a legal point of view, but those that seem sectarian in their orientation are likely to leave some members of the community feeling like outsiders, and may well result in successful legal challenges. Here, mindfulness of the opportunities for community-building, accommodation, and respect can go a long way.

VIII.	STUDENT RELIGIOUS SPEECH

The parameters for regulating student speech are primarily governed by free speech doctrine rather than free exercise. Schools may regulate “unprotected” speech (such as incitement to violence) both inside and outside the schoolhouse gate. “Inappropriate” speech (such as sexual speech or speech endorsing drug use) may be regulated within the school context, in some circumstances even if the speech does not take place on school property. Difficult issues arise with respect to cyber-speech, since it is often hard to determine whether such speech takes place inside or outside the schoolhouse gate. Core speech (such as political speech) is subject to a higher degree of protection, and may be proscribed only when an actual or reasonable forecast of disruption is evidenced.[footnoteRef:26] [26:  Tinker v. Des Moines Independent Community School Dist., 393 U.S. 503 (1969).] 


This is an area that often provides opportunities to educate students about the consequences of their choices concerning what they say and what they wear. There have been a number of cases in a variety of forums that provide guidance. For example, in 2007, the Supreme Court remanded as moot a case holding that a school’s actions in not allowing a student to wear a religion-based anti-gay shirt did not violate First Amendment rights.[footnoteRef:27] In a case in West Virginia in 2007, a federal district court held that a student wearing symbolic clothing and distributing anti-abortion flyers at school during non-instructional time was protected by the First Amendment.[footnoteRef:28] A 2005 New York case held that a school policy disallowing an elementary school student to distribute religious flyers to her friends violated the First Amendment.[footnoteRef:29] [27:  Harper v. Poway Unified School Dist., 127 S. Ct. 1487 (2007).]  [28:  Raker v. Frederick County Public Schools, 470 F. Supp. 2d 634 (W.D. Va. 2007).]  [29:  M.B. ex rel. Martin v. Liverpool Central School Dist., 2007 WL 963285 (N.D.N.Y. 2005).] 


IX. 	SEX EDUCATION

This is an area where there may be a new wave of controversy coming, with recent research questioning the effectiveness of “abstinence only” sex education. The basic rule for school administrators and teachers is to stick to the approved curriculum. Schools should also provide an exemption for students whose parents object on religious grounds from particularly sensitive areas, although existing law suggests that exemptions are not required for core curricular classes. This is another area where good sense and sensitivity are very important.

X. 	IMMUNIZATION POLICIES

There is a longstanding recognition of religious exemptions from immunizations. A more recent issue is parents who object to over-immunization on non-religious grounds. In some areas, there is real concern that so many people are opting out of immunizations that there is a renewed risk of epidemics of some diseases that have been widely thought to have been eradicated in the United States. The general legal principle is neutrality; if school policies allow one type of exemption, then it probably needs to treat other claims for an exemption on an equal basis. Recent debates about the HPV vaccine have resulted in a replay of sex-education debates, with the need to provide religious exemptions.

XI. 	THE PLEDGE OF ALLEGIANCE

The United States Supreme Court made clear decades ago that it is unconstitutional to require students to participate in the Pledge of Allegiance.[footnoteRef:30] The Supreme Court has yet to rule directly on the Constitutionality of the words “under God” in the Pledge. There was a case before the Supreme Court several years ago on this issue, but the Court decided that the non-custodial parent in the case did not have standing, so the underlying Establishment Clause issue went unresolved.[footnoteRef:31]  [30:  West Virginia State Board of Education v. Barnette, 319 U.S. 624 (1943).]  [31:  Elk Grove Unified School Dist. v. Newdow, 542 U.S. 1 (2004).] 


Under current law, a public school may lead the Pledge of Allegiance daily, as mandated by a state statute, so long as students are free to not participate. A Florida law requiring written parental permission to opt out of participating in the Pledge was ruled unconstitutional by a Florida district court.[footnoteRef:32] However, the 11th Circuit Court of Appeals reversed the decision, viewing the law as a “parental-rights statute”, distinguishable from the law at issue in Barnette.[footnoteRef:33]  Schools should prepare themselves for student conscientious objections that may be disruptive. Our recommendation would be for schools to not overreact to student assertions of free speech rights in this area.  [32:  Frazier v. Alexandre, 434 F.Supp.2d 1350 (S.D.Fla. 2006).]  [33:  Frazier ex rel. Frazier v. Winn, 535 F.3d 1279 (11th Cir. 2008).] 


XII.	ACCOMMODATING STUDENT PRAYER NEEDS

Accommodating student prayer needs is an increasingly important issue, especially as Muslim students become more numerous and more assertive. In many places, school codes have become more restrictive in recent years, increasing the likelihood of conflicts with religious freedom claims. It is important for school administrators to educate themselves in anticipation of such requests, and to presume sincerity on the part of those seeking accommodations. Under traditional Free Exercise Clause Doctrine, a school district would have to prove that there was a compelling state interest in not providing an exemption and that there was no less restricting alternative to not providing an exemption. This is a high standard, and if a case reached court, it seems quite possible that the district would not be able to meet it. Under the more recent “general and neutral” rule approach, it would be easier for a district to justify its policy as long as it was not specifically targeted at religion or a particular religion. As noted above, in many states, Free Exercise claims are given a higher degree of protection by state law than under the Federal Constitution, so we would recommend that an exemption be provided if doing so can be done without too much difficulty or expense.

XIII.	RELEASE TIME FOR RELIGIOUS INSTRUCTION

The Constitutional rules regarding release time for religious instruction have been well settled for decades. The basic concept is that school property cannot be used for release time religious instruction, but a release time program during the school day is permissible if the religious instruction takes place off school premises and it is neutrally available to all religious denominations.[footnoteRef:34] In recent years, some schools have become more assertive in allowing release time for very young children, even allowing trailers on school property. In our view, such practices are unadvisable and quite possibly would not survive a Constitutional challenge.  [34:  McCollum v. Board of Education, 333 US 203 (1948); Zorach v. Clauson, 343 US 306 (1952).] 


Again, this is an area where common sense and sensitivity to those in the minority should be taken into account. Programs should be designed and administered in a way that avoids embarrassment or stigmatization of students who do not participate. Issues involving an unwarranted entanglement of church and state may arise when the school gathers attendance slips or allows religious organizations to attend classes to recruit students. We recommend that school officials be particularly thoughtful to the impact that such programs have on the feelings of children who are not part of the religious majority.

XIV.	SCHOOL VOUCHER PROGRAMS

School voucher programs enacted for secular purposes do not violate the Establishment Clause as long as the program is neutral in all respects toward religion, and any direction of government aid to religious schools is the result of individual recipients’ independent private choice.[footnoteRef:35] The Court has suggested that direct aid to religious entities may be treated differently, but because the state can write the check directly to the institutions based on the number of students who “choose” to take advantage of a program, the line between direct and indirect aid is no longer a clear one. The only limit the Court has placed on this analysis is that even under an otherwise neutral funding program the state need not (but may) allow state funds to be used to support training in devotional theology, i.e., to become a member of the clergy. On the other hand, states may provide that only nonsectarian schools may participate in voucher programs without violating the Free Exercise Clause.[footnoteRef:36] [35:  See Lock v. Davey, 540 U.S. 712 (2004); Zelman v. Simmons-Harris, 536 U.S. 639 (2002); Mitchell v. Helms, 530 U.S. 793 (2000) (plurality opinion).]  [36:  Eulitt ex rel. Eulitt v. Maine Dept. of Educ., 386 F.3d 344 (1st Cir. 2004).] 


CONCLUSION

The rules concerning the intersections of religion and public schools are often quite complex and sometimes uncertain. The Supreme Court has utilized a variety of different tests at different times and in different contexts. But in most areas the parameters are quite clear. When doubts or questions arise, capable and experienced legal counsel should be consulted early on. But we believe it is a mistake to take a thoroughly legalistic view of issues that arise in this area. What look like legal conflicts often provide the opportunity for community building and fence mending. If we all realize that we are part of a religious minority, and try to act with sensitivity to others when we find ourselves in local or temporary majorities, communities acting in good faith can find solutions to nearly all problems that arise in this area without those problems escalating to Constitutional confrontations. 
